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Soon after the publication of the Message of the Governor, which 
accompanied his veto of the Militia Bill of the last session of the 
Legislature, I commenced an examination of it in a series of num- 
bers in the Greenfield Gazette and Franklin Herald. Ill health com- 
pelled me to employ the assistance of a friend in the preparation of 
the second number, and an unexpected addition to my engagements 
led to a temporary abandonment of the undertaking. When I found 
myself in a condition to resume the work, it seemed to me advisable 
to alter the mode of publication. Whatever interest the question 
possesses is of an extended and enduring character, and for this as 
well as for other reasons, a pamphlet is a more* fit vehicle for such 
a discussion than a newspaper. Circumstances growing out of my 
relation to the Militia Bill, as well as the great importance of the 
questions and principles involved in the Message of the Governor, 
which accompanied it when it was returned by him to the Senate, 
seemed to require from me this appeal to the public; and in the 
following pages will be found my views and reasonings upon this 
subject, which are freely submitted to the public, with the hope 
that if they are unsound they will be shown to be so, but that if 
true they will prevail. 

I regret that the 4)ublication has been delayed until the interest 
in the subject has so far passed away; but circumstances beyond 
my control have prevented its earlier appearance. 

D. W. 

Greenfield, October 14, 1833. 



EXAMINATION. 



The Veto of the Governor upon the Militia Bill of the last 
session of the Legislature, taken in connection with the Message 
which accompanied it, when it was returned by him to the Senate, 
where it originated, is a subject well deserving the attention of the 
people of this Commonwealth. If the principles of this message 
are to be regarded as sound and correct, and proper to govern our 
future legislation on this subject, we can no longer hope for relief 
from our present militia burdens, unless, what is very improbable, 
Congress should interfere. It is therefore a very interesting ques- 
tion whether these principles are sound or otherwise. , 

There are some reasons which render a public discussion of this 
question peculiarly appropriate. The message itself contains an 
apology for the hasty and imperfect manner in which it was pre- 
pared; and it may be, that if more attention could have been given 
to the subject, either the bill would have been approved, or the 
objections to it would have assumed a different and less serious 
character. The message was received by the Senate on the last 
day of the session, when most of those who had voted for the bill 
were absent, and no time remained for an examination or discussion 
of its principles.* The objections of the Governor have been exten- 
sively circulated through the public press, and by a vote of the Sen- 
ate, the message itself, together with the report of the Adjutant 
General which accompanied it, was printed, and transmitted by mail 
to every member of the Legislature. The most extensive publicity 

* Of the sixteen members who voted in opposition to the Bill after it 
was returned by his Excellency, there was but one who originally voted 
for it. 



has thus been given to the objections to the bill, while the validity of 
these objections has never been publicly examined; and the question 
stands before the people of this Commonwealth with a full exposi- 
tion of the reasons for the course taken by the Executive, while 
there is no public statement of the considerations which induced 
the Legislature to pass the bill. 

In my apprehension such a statement ought to be made. They 
who proposed or voted for the bill, seem to admit their error by 
their silence, and their duty to the public as well as to themselves, 
requires of them to point out the reasons for their conduct, if any 
sufficient reasons exist. As a member-of the Senate, I had the 
honor to be chairman of the Committee which reported the Bill. 
While in Committee, and during the time when the subject was 
under discussion before the Legislature, I bestowed upon it all the 
attention in my power. Since the publication of the message I 
have reviewed and examined my opinions, with all the aid afforded 
me by that document, and I trust with a proper deference to the 
source from which it came. The result has been that my views 
remain unchanged. It is the settled conviction of my mind that 
the proposed law was both constitutional and expedient. I still 
believe that the Legislature were in the right in passing the bill 
and that the Executive was in the wrong in refusing to sanction it. 
If this conviction does not render an appeal by me to the public a 
matter of duty, I trust it will at least be considered a sufficient 
apology for such an appeal. It is not made with an arrogant 
expectation that my opinion will have any weight with the public, 
when opposed to the opinion of one who nine years since left the 
bench of the Supreme Court to exercise the office of " Command- 
er-in-chief of the Militia of Massachusetts, " and who sustains a 
distinguished reputation as a jurist as well as a statesman. I 
expect assent to my views no farther than those views shall be 
supported and sanctioned by authorities and reasons, which ought 
to influence all intelligent and reflecting minds. I may how- 
ever be permitted to remark that in a contest between the 
Executive and the Legislature there is no presumption in favor 
of the former, and the charge of arrogance cannot justly be 
urged against any one who maintains, that when the Legislature 
passed the militia bill, they both understood and had a proper 
regard for the Constitution, that they were aware of the mean- 
ing and extent of the various provisions in the act, and had 
fully considered the effect of the changes proposed to be made. — 
Considered merely as an official document, the message is a very 
proper subject of free discussion. It has been justly remarked 
that the power of the veto though wisely conferred, is the most 



arbitrary feature in our Constitution, and that it ought never to be 
resorted to except for the most urgent and satisfactory reasons; it 
cannot be doubted that whenever it is resorted to, the reasons 
which led to it should be closely^ scanned and freely discussed. In 
the present case the objections of the Executive to tKe proposed 
law have been stated with great freedom aiid plainness, and the 
same freedom and plainness may be used in its vindication without 
any violation of propriety. 

It is not intended by any thing which has been or may be said to 
question the motives of the Governor in withholding his assent 
from the bill. In common with all who have viewed his official 
conduct with an unprejudiced eye, I am fully impressed with a 
sense of the untiring industry, the great sagacity and intelligence, 
the unbending integrity and independence of action, which have 
marked his whole career. This message ought in justice to be 
viewed as an additional instance of that disregard of personal con- 
siderations, when put in competition with what was deemed the 
public welfare, which has marked his whole course of conduct. — 
Every unworthy motive would have led to a different course. The 
public voice calls emphatically for a law similar in its provisions 
to the rejected bill; and nothing but a sense of duty could have 
led to the course taken in opposition to it. 

In the ensuing discussion I shall endeavor to maintain the follow- 
ing propositions: 

I. That the constitutional principles advanced in the message are 
unsound as general propositions ; that they are particularly untenable 
when applied to the militia system; and that in regard to some 
important particulars, there is a misapprehension on the part of the 
Executive of the existing laws and the practice which has obtained 
under them. 

II. That all the objections alleged against the proposed bill are 
applicable to various laws of Congress and of this Commonwealth, 
which have nevertheless always had a full operation and their con- 
stitutionality has never been questioned. 

III. That the proposed bill would not only have relieved the 
public from an oppressive and useless tax, but would have rendered 
both the standing and independent companies more respectable and 
efficient than they are under the present organization. 

In relation to the first of the above propositions, I remark that 
the constitutional argument of the message rests upon two 
general positions. 1st. That when any power is conferred' on 
Congress by the Constitution of the United States, such power 
is thus vested exclusively in Congress, and the States are debarred 
from a concurrent exercise of it. 2d. That the powers of the 
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States over the militia are of a limited and subordinate nature, 
being only such as are reserved to them after a grant of the 
general authority over the whole subject, to the United States; — 
that the States are restricted in their action to the limited objects 
specified in the Constitution, and are bound to act in regard to 
these objects in conformity with what Congress chooses to pre- 
scribe.* 

* As some time has elapsed since the publication of the message, I have 
thought it might be convenient for the reader to be furnished with an 
extract from it embracing its leading principles. It will be seen that I have 
not stated them too strongly. 

** By the Constitution of the United States, which is a compact of the 
*^ whole people with each other, and by the consent of all is made the 
** supreme law of the land, the power * to provide for organizing, arming and 
'* disciplining the Militia,' is ^ven to Congress ; and the necessity of a well 
'* regulated militia to the security of a free state is explicitly recognized and 
'^ declared. From this general power over the whole subject, in the most 
" broad and comprehensive terms there was reserved to the States respec- 
^ tively, the appointment of the officers and the authority of training the 
" Militia, according to the discipline prescribed by Congress.'^ 

''The power to organize, to arm, and to discipline, is vested in Congress. 
'' The organization implies the right to prescribe who shall be made liable 
^ to the duty of Militia service, and their arrangement into distinct Bands 
''and Corps for its performance. Tbe arming respects the authority to 
** prescribe the appropriate arms and accoutrements with which the Militia 
"shall be provided, and with which they shall be exercised. And the 
" disciplining implies instruction in the use of these arms, and ^ the drill- 
^ required for the knowledge of the soldier in parade, evolution and ma- 
" nceuvre, under the organization to which the Militia may be subjected. 
" These positions are plain, simple, and incontrovertible, and comprise the 
" powers which Congress may exercise over the Militia of the Umon. The 
** reserved authority to the States, to appoint officers and train the Militia, 
" may be considered subordinate to and dependent upon the previous action 
'* of the National Government in the exercise of the delegated authority." 

" It will readily be admitted, that the States could not adopt an organiza- 
" tion, nor enforce a system of discipline of their own. A failure on the 
" part of Congress to enrol for organization, would devolve no more right 
" upon the States to direct the enrolment, than a failure to exercise any 
" other of the delegated powers, such as the coining of money, passing acts 
" of naturalization, or of bankruptcy, establishing post offices, &c. would 
"authorize the State Governments to pass laws for the accomplishment of 
" such objects.'* By the 10th article of the amendments to the Constitu- 
" tion, it is declared, ' that the powers not delegated to the United States 
" nor prohibited to the States are reserved to the States respectively, or to 
" the people.' The expression is in the disjunctive, and by an obvious and 
"just construction, if the power be either thus delegated, or prohibited, it 
" no longer remains to the States. On the other hand, the exercise by 
" Congress of the delegated power imposes the obligation upon the States 
" to act in conformity to it, under their reserved authority." 



I shall endeavor to. show that both these general positions of his 
Excellency are untenable. 

As to the first of the above positions, it may be remarked that it 
is a strong evidence of the ** hurried manner" in which the Mes- 
sage was prepared, that it commences with and is to a great degree 
based upon a principle so erroneous as the position, that ** within 
the scope within which Congress may legislate the States shall not 
legislate." Not only is the contrary doctrine truCj but a slight 
examination would have shown it to be so. The position taken by 
his Excellency was pronounced by the Supreme Court of the 
United States, more than thirteen years ago, an "exploded doctrine." 
To show that I am justified in using such language, I will refer 
at once to the decisions of that Court, whose attention was early 
directed to the subject of the conflicting claims of the General and 
State Governments to the exercise of the same powers, and by 
whom a series of principles was long ago settled, which have put 
to rest most of the questions to which this subject can give rise. 
Most of these principles are embodied in the opinion of Judge Story 
in the _case of Houston v. Moore, 5 Wheaton's Rep. 1, and this 
opinion has additional value in the present case because it was 
delivered in a case involving the relative powers of the General and 
State Governments over the Militia. I will not injure its force and 
perspicuity by any attempt at abridgement, but will present it in the 
language of its author. It may be found on page 48th of the 5th vol. 
of Wheaton's Reports. 

" The Constitution containing a grant of powers in many instan- 
ces similar to those already existing in the State Governments, and 
some of these being also of vital importance to State authority and 
State legislation, it is not to be admitted that a mere grant of such 
powers in aflirmative terms to Congress does per se transfer an 
exclusiv'fe sovereignty on such subjects to the latter. On the con- 
trary, a reasonable interpretation of the instrument necessarily 
leads to the conclusion, that the powers so granted are never exclu- 
sive of similar powers existing in the States, unless where the 
Constitution has expressly in terms given an exclusive power to 
Congress, or the exercise of a like power is prohibited to the 
States, or there is a direct repugnancy or incompatibility in the 
exercise of it by the States. The example of the first class is to be 
found in the exclusive legislation delegated to Congress over places 
purchased by the consent of the State in which the same shall be, 
for forts, arsenals, dock-yards, &c. ; of the second class the prohi-. 
bition of a State to coin money, or emit bills of credit; of the 
third class, as this Court have already held, the power to establish 
an uniform rule of naturalization, and the delegation of adpiiralty 
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Bnd mciritime jurisdiction. In all other cases not falling within the 
classes already mentioned, it seems unquestionable, that the States 
retain concurrent authority with Congress, not only upon the spirit 
and letter of the eleventh amendment of the Constitution, but upon 
the soundest principles of general reasoning. There is this reserve 
however, that in cases of concurrent authority, where the laws of 
the States and of the Union are in direct and manifest collision on 
the same subject, those of the Union being the supreme law of the 
land, are of paramount authority, and the State laws so far and so 
far only as such incompatibility exists must necessarily yield. I do 
not know that these principles have ever been seriously doubt- 
ed,&c." 

I shall not lessen the weight of this authority by attempting any 
comment upon it. It is clear, full and decisive. If any one is 
desirous of following the investigation and viewing the application 
of these principles to other subjects,* he will find the following 
cases in point. Calder and ux. v. Bull and ux. 3 Dal. 386 ; Stur- 
gis V. Crowninshield, 4 Whea. 122; Ogden v. Saunders, 12 
Whea. 213. 

The 10th article of the amendments of the Constitution of the 
United States is quoted by his Excellency as implying a limitation 
upon the powers of the States. This article was engrailed upon 
the Constitution for the purpose of preventing the General Gov- 
ernment from enlarging its powers by construction. Its design 
was to secure to the States and to the people all powers which 
were not conceded to the General Government by express grant or 
necessary implication. So far as I can ascertain this is the light 
in which it has uniformly been viewed. It was reserved for the 
present occasion to construe it into a limitation of the powers of 
the States. It may be sufficient to remark, in regard to this novel 
interpretation, (which I must think would hardly have been advan- 
ced had there been opportunity for more careful consideration,) 
that it is directly- contradictory to the design of the amendment, 
and that if true it would take from the States all power to lay any 
taxes, imposts or excises, since by Art. I. Sec. 8 of the Constitu- 
tion of the United States the power to do this is granted to Con- 
gress, 

If from general principles we turn to a consideration of the 
relative powers of the Creneral and State Governments over the 
Militia, the doctrines of the Message will be found to be equally 
objectionable. In treating of this pointy which forms the second 

* EspeciaHy in relation to bankrupt laws which hi^ Excellency most 
unfortunately ranks among the powers prohibited to the States. 
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head under the first general position, I shall state in the first 
instance what appear to me to be the correct principles applicable 
to this subject. A comparison of these principles with the views 
stated in the Message will show that they are directly contradictory 
in almost every particular. I shall then by quotations from the 
Constitution of the United States and the decisions of the Supreme 
Court of the United States, enable the reader to determine for 
himself which exposition is best maintained by authority and reason. 

In my opinion then, there is no such thing as a national Militia, 
unless this term is applicable to the Militia of the several States 
when in the actual service of the United States. The Militia 
belong to the several States and they have a general authority and 
control over them. The only limitation of this authority is found in 
the grant of certain specified powers to the General Government 
by the Constitution of the United States. By virtue of these 
powers Congress may call upon the Militia for those specified pur- 
poses and for none other whatsoever. When they are so called 
out and then only Congress has the right to govern them. As the 
Militia of dififerent States may be required to act together, Congress 
has the further power to prescribe a general and uniform system of 
organization and discipline. As an equivalent for powers thua 
conferred. Congress are authorized, and it is their duty to provide for 
arming the Militia at the expense of the United States. This I 
consider to be the meaning and efifect of the power '* to provide for 
arming the Militia,'' conferred on Congress by the Constitution. 

The States however, in order at all times to preserve their troops 
from losing their character as State forces, and to maintain a 
complete control over them, except when they should be in the 
actual service of the United States, have reserved to themselves 
the sole power of electing the officers and of training the Militia, 
subject only to the limitation that when they are trained, they 
shall be trained according to the discipline prescribed by Congress. 
Should Congress omit to prescribe a mode of organization and 
discipline, each State would have power to form one for itself. In 
all this there is no general power over the whole subject conferred 
upon the general government. Within its Constitutional powers, 
it may act according to its best discretion; beyond *them it has no 
title to obedience. Whatever mode of organization and discipline 
it shall prescribe, must be observed by the States. But in what 
manner the officers shall be chosen, how often they shall be trained, 
or whether the whole or a part shall be trained, are questions with 
which the general government has no right to interfere, and 
concerning which each State will exercise its own discretioi^ 
without accountability to the general government. 
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In order to test the correctness of the above opinion, I i^hall 
proceed at once to quotations from the Constitution and the 
decisions of the Supreme Court of the United States. 

The provisions in the Constitution on the subject of the Militia 
are so brief that I shall quote them all in the order in which they 
stand. 

Art. 1, Sec. 8. ** The Congress shall have power to provide for 
calling forth the Militia to execute the laws of the Union, sup- 
press insurrections and repel invasions. To provide for organizing, 
arming and disciplining the Militia, and for governing such part 
of them as may be employed in the service of the United States; 
reserving to the States respectively, the appointment of the officers, 
and the authority of training the Militia according to the discipline 
prescribed by Congress. 

Sec. 10. ** No State shall without the assent of Congress, keep 
troops in time of peace. 

Axt. II. Sec. 2, ** The President shall be Commander-in-chief 
of the army and navy of the United States, and of the Militia of 
the several States, when called into the actual service of the United 
States. 

Amendment, Art. II. "A well regulated Militia being neces- 
sary to the security of a free State, the right of the people to keep 
and bear arms shall not be infringed." 

In the before mentioned case of Houston v. Moore, the question 
of the respective powers of the States and of the general govern- 
ment over the Militia was extensively discussed in the elaborate 
opinions delivered by three of the Judges. From these opinions I 
shall make several extracts. 

In page 21, Judge Washington says: ''It may be admitted 
at once that the Militia belong to the States respectively in which 
they are enrolled, and that they are subject both in their civil and 
military capacities to the jurisdiction and laws of such State, 
except so far as those laws are controlled by acts of Congress 
constitutionally made. Congress has power to provide for organ- 
izing, arming and disciplining the Militia, and it is presumable, 
that the framers of the Constitution contemplated the full exercise 
of all these powers. Nevertheless, if Congress had declined to 
exercise them it was competent for the State government to pro- 
vide for organizing arming and disciplining their respective 
Militia, in such a manner as they might think proper." 

In page 37, Judge Johnson says: *' Extensive as their power 
over the Militia is, the United States are obviously intended to be 
made in some measure dependent upon the States for the aid of 
this species of force. For if the States will not officer or train 
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their men there is no power given to Congress to supply thef 
deficiency." 

Again, in page 45, he says: '* But it is contended that if the 
States do possess this power over the Militia, they may abuse it^ 
This is a branch of the exploded doctrine, that within the scope in 
which Congress may legislate, the States shall not legislate." 

The opinion of Judge Story is yet more explicit. With a clear- 
ness and] precision peculiar to himself, he has placed the subject 
in such a light as to leave nothing to be explained or added. 

In page 50 of the book already quoted, after enumerating the 
various provisions of the Constitution, he adds: " It is almost too 
plain for argument that the power here given to Congress over 
the Militia is of a limited nattire and confined to the objects speci- 
fied in these clauses, and that in all other respects, and for all 
other purposes, the Milrtia are subject to the control and govern- 
ment of the State authorities. Nor can the reservation to the 
States of the appointment of ofiicers and the authority of the 
training the Militia according to the discipline prescribed by Con- 
gress be justly considered as mMltBUt^ this conclusion. That 
reservation constitutes an exception merely from the power given 
to Congress to provide for organizing, arming and disciplining the ^ 
Militia, and is a limitation of the authority which would otherwise - 
have devolved upon it as to the appointment of officers. But the 
exception from a given power cannot, upon any fair reasoning be 
considered as an enumeration of all the powers which belong to 
the States over the Militia. What these powers are must depend 
upon their own constitutions, and what is not taken away must be 
considered as reserved by the States or the people. The exception 
then ascertains only that Congress have not and that the States 
have the power to appoint the officers of the Militia, and to train 
them according to the discipline prescribed by Congress. Nor does^ 
it seem necessary to contend that the power to provide for organiz- 
ing, arming and disciplining the Militia is exclusively vested in 
Congress. It is merely an affirmative power, and if not in its own 
nature incompatible with the existence of a like power in the 
States, it may well leave a concurrent power in the latter. But 
when once Congress has carried this power into effect, its laws for 
the organization, arming and disciplining the Militia are the 
supreme law of the land ; and all interfering State regulations must 
necessarily be suspended in their operation." 

The same learned Judge in his valuable Commentaries on the 
Constitution of the United States, enforces these views, and sup- 
ports them by a host of authorities. He also states the striking 
fact, that pending the question of the adoption of the Constitution, 
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the provisions respecting the Militia encountered a very violent 
opposition and several amendments in relation to them were pro- 
posed in the State conventions, mainly because it was apprehended 
that they conferred upon Congress the powers which the Message 
insists are possessed by that body ; and this opposition was met, 
not by maintaining that such powers ought to be confided to Con- 
gress, but by proving that they are not given by the Constitution, 
and by satisfying the public mind that no further or different 
authority is thereby conferred than is stated in the opinions above 
quoted.* 

I am not aware that there has been any judicial construction of 
the word '* arming^' as used in the Constitution, in connection with 
the words '' organizing" and '* disciplining," The literal meaning 
and common understanding of the term, would imply rather the 
furnishing with arms^ than the prescribing the kind of arms with 
which the Militia are to furnish themselves. It is worthy of remark 
also that if the latter sense be given to the word, its insertion in 
the Constitution was unnecessary, because the power to establish 
a system of organization uad disoifiline, by which the Militia are 
divided into corps of cavalry, artillery, infantry, light-infantry, 
^grenadiers and riflemen, and instructed in their appropriate duties, 
necessarily implies the power of designating the kind of arms 
which each species of force is to possess. 

Congress seems to have affixed the former meaning to the term. 
By an act passed April 23, 1808, entitled, in the language of the Con- 
stitution, '* An act making provision for arming and equipping the 
whole body of the Militia of the United States. $200,000 per 
annum are appropriated to this purpose, and the arms and equipments 
are to be distributed among the several States and Territories in 
proportion to their respective numbers of effective Militia. Con- 
gress evidently supposed, at the time of its passage, that they 
derived their authority to enact this law from this provision of the 
Constitution, and I am not aware that any authority for this pur- 
pose is to be found elewhere. 

The validity of most of the objections to the proposed bill, 
advanced in the Message, is virtually involved in the general prin- 
ciples which have been discussed. If the powers of Congress 
over the Militia are of a limited nature, if the States have exclu- 
sive jurisdiction in most respects and concurrent jurisdiction in the 
rest, subject only to the paramount authcH-ity of laws of Congress con- 
stitutionally enacted, where those laws are directly in conflict with the 
laws of the States, it follows that most of the provisions of the proposed 

* SUHy on tb6 Constitution, vol. 3, p. 84. 
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law were strictly proper objects of State legislation. As however the 
Message is to Iei great extent occupied in an attempt to prove, that it 
"contravenes the authority exercised by Congress, either in direct- 
ing the organization or prescribing the discipline of the Militia," 
it seems necessary to bestow some attention on this particular 
point. 

The provision of the law of Congress which are supposed to 
be contravened, are all found in the act of Congress of May 8, 
1792. 

li is insisted in the Message that the proposed law conflicts with 
various enactments of that law — ^because by the proposed law 
battalions are formed not belonging to any regiment — the light 
infantry are separated from the standing companies — the standing 
companies are not required to be trained and therefore cannot be 
taught the discipline prescribed by Congress-^-the Brigade Inspec- 
tor is deprived of the power of making an annual inspection of the 
whole Militia, or performing his other field duties, and has there- 
fore no sufficient data from which to make his returns; nor can 
the Adjutant General make his return to the General Gt>vernment, 
based upon the returns of the Brigade Inspector. 

Before proceeding to the examination of the question whether 
there is any direct conflict between the law of the United States 
knd the proposed law, I would remark that the law of the United 
States should receive a most liberal ccmstruction. Its operations 
extend over an immense territory, and afiect a population accus- 
tomed to a great diversity of legislation, and diflfering essentially in 
character, habits, intelligence and modes of life. It would be 
extremely difficult, if not impracticable, to carry into pperation a 
precisely uniform system of organization and discipline. It was 
to leave room for such variations as the peculiar circumstances of 
each State might require, that Congress committed the enforcement 
of the few general regulations which it prescribed, to the Legisla- 
tures of the several States; instead of carrying its own acknowl- 
edged powers into effect by its own agents. Still further to relieve 
the States from any embarrassment, they were authorized at their 
discretion to add to the number of those exempted from military 
duty, although this virtually committed the whole power over the 
Militia to the hands of the States. Amid the diversity of legisla- 
tion which must have been anticipated from this state of things, all 
that could have been expected, would be, that a sufficient uniform- 
ity of organization and discipline would be preserved to enable the 
Militia of different States to act together without embarrassment 
when combined for any of the purposes for which they may be 
called into service. Accordingly although every State has pursued 
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its own course in relation to the Militia, most of them deviating 
imuch further from the letter of the law than Massachusetts has 
•done, or than is proposed in this bill, yet during the forty years 
which have elapsed since the system was established. Congress has 
never interfered to restrain their deviations. The proper inference 
is, that the law has been substantially complied with, and that is all 
which was ever expected. 

Our own legislation respecting the Militia shows the correctness 
of these views. I will state a few deviations from the letter of the 
law, which may be found on our own Statute Book. Others may 
be referred to hereafter. The law of Congress requires every 
platoon officer to be armed with an espontoon, every artillery-man 
to be furnished with a fusee, and other suitable equipments, and 
every infantry soldier to carry upon the field, every training day, 
his powder and ball made into cartridges. It makes no provision 
for the organization of a brigade band of music, for the appoint- 
ment of aids to the Commander-in-Chief, Judge-advocates, adjutant 
and quarter master to battalions of artillery and cavalry, and vari- 
ous other officers required by the laws of this Commonwealth. — 
Before Congress had made any provision for the appointment of a 
Quarter Master General, we had one by virtue of our own laws. 
Since Congress has required one to be appointed in each State ^ 
we have abolished the offiee, and transferred its duties to the 
Adjutant General. Indeed there is hardly a page of our Militia 
code in which a literal conformity is preserved, to the law of 
Congress, and it seems therefore almost like affectation to 
object to a law as unconstitutional, because it deviates in some 
slight particulars from that law. 

The first discrepancy noticed in the Message between the law 
of Congress and the proposed bill is, that while the act of Congress 
requires every battalion to be a component part of some regiment, 
the proposed bill provides for the organization of separate battal- 
ions. The objection is certainly specious, and it ought in fairness 
to be admitted that the construction put upon the act of Congress 
in the Message is the most obvious, though certainly not the only 
construction which may be put upon the law. Had this objection 
been made, prior to the act of Congress of April 20, 1816, to the 
separate organization of the battalions of artillery and cavalry, 
which has been sanctioned by our laws ever since the adoption of 
the Constitution, it would probably have been met by considera- 
tions similar to those above stated. But since the last mentioned 
act there is a more direct answer to the objection. By that act it 
is provided, that ** where there shall be but one battalion it shall 
be commanded by a Major." This act therefore may be regarded 
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both as authorizing the organization of separate battalions, and as 
deciding that the practice of forming them, which prevailed exten- 
sively before the passage of this act, was sanctioned by the previa 
ously existing laws. 

The next discrepancy noticed is, that the volunteer companies of 
light infantry, grenadiers and riflemen are separated from the 
standing companies, when the law of the United States requires 
that one company of this species of force shall be formed out of 
the enrolled Militia, for each battalion. It is not easy to under- 
stand the meaning of the above provision. The law of the United 
States does not regard these troops as volunteers, for it makes no 
provision for their enlistment, as it does in the case of cavalry and 
artillery, and indeed it excludes such a supposition by requiring 
them to be formed out of the troops previously enrolled. How the 
members of the standing companies are to be coerced to assume 
the additional expense of equipment as members of these light 
corps, in numbers sufficient to form one company to each battalion 
is not pointed out. But whatever may be the meaning, it does not 
interfere with the right of the State, separately to organize the 
volunteer companies of this description. If the law requires that 
from the enrolled Militia' such a company shall be formed for each 
battalion, it may still be done. The provision of the 16th Sec. of 
our Statute of March 6, 1810, by which it is enacted, that "at all 
parades of regiments, the companies commanded by the two senior 
Captains shall act as light-infantry, companies, except where com- 
panies of light-infantry, grenadiers, or riflemen have been or may 
hereafter be raised and annexed to the regiment," will still be 
applicable. It is all the provision on this subject at present existing, 
and keeping in view the above mentioned difficulties it is perhaps 
all which should exist. At any rate its operation and practical 
efficacy as a compliance with the requisition of the law of Congress 
will be in no way checked or diminished by the proposed bill. 

It is then objected, that as the standing companies are not requir- 
ed by the proposed bill to be trained, they cannot be taught the 
discipline and especially the field exercise prescribed by Congress. 
To this objection two answers may be made. 1. Congress have 
no right to interfere with the training of the Militia. They have 
never attempted to do so, but have merely made some regulations 
respecting their discipline, and the mode in which it shall be 
taught, when the Militia are assembled by the authority of the State. 
2. As the States have unlimited authority to exempt from military 
duty, they have, as incident to this, the right to exempt upon con- 
dition of performing a partial service. It is npoi^ this ground| that 
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tlie conditional exemption of certain classes of persons, "vi^hich Is 
coeval with the act of 1792, is justified. 

But the proposed bill is considered by the Executive as a direct 
and violent contravention of the law of Congress, because it inter- 
feres with the prescribed duties of the Brigade Inspector; His. 
Excellency seems to suppose that the act of May 8, 1792, requires 
that the whole of the Militia shall be assembled at least once in 
each year in regiments or battalions, and shall then be attended by 
the Brigade Inspector, who shall introduce the discipline prescribed 
by Congress, and from his personal inspection then made, shall 
make his return to the Adjutant General, who, from the various 
returns thus obtained, shall make his return to the Executive of the 
Commonwealth and the President of the United States. 

Although the language of this portion of the Message is not 
entirely divested of obscurity, yet such appears to me to be the 
meaning, and the objection seems to be, that if the proposed bill 
should become a law, none of these duties could be performed in 
relation to standing companies. 

So much of this objection as applies to the training of the Mili- 
tia, admits of the answer which has already been given. Congress 
has no right to say how oflen the Militia shall be trained nor in 
what numbers they shall assemble; and Congress has not attempt- 
ed to do it. It has merely pointed out the duty of the Brigade 
Inspector in relation to the regimental or battalion musters which 
may be had, and under the proposed law the Brigade Inspector 
would have had these duties to perform in relation to the light 
troops. The objections growing out of the duty of the Brigade 
Inspector to make a return of the state of the Militia from actual 
inspection, is in my view founded in an entire misapprehension. — 
A return made from actual inspection can not answer the requisi- 
tions of the law. Such a return could only enumerate the men, 
arms and equipments actually in the field. It would necessarily 
omit the conditional exempts and their arms, and all others who 
from any cause were absent. The duty of the Brigade Inspector 
is ''to make a return of the Militia of the Brigade to which he 
belongs, reporting therein the actual situation of the arms, accou- 
trements and ammunition of the several Corps." It is easily seen, 
that a personal inspection at the reviews can not enable him to 
comply with this requisition, and so far is it from being true, as 
intimated in the Message, that the May inspection will not answer 
for this purpose, that the truth is, that from no other source can 
the materials be obtained for a return conformable to law. The 
company roll contains the names of all belonging to the company. 
The May inspection ascertains the state of the arms of the condi- 
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tlonal exempts as well as of the other members of the company, 
and a return then made embraces as complete an account of 
the whole Militia, with their '* arms, accoutrements and am- 
munition," as c^ by any means be obtained. These returns 
being transmitted to the adjutants of the regiments, and by them, 
with the state of the regimental staff, to the Brigade Inspector, 
will furnish the materials for a correct and complete return. Such 
is the course enjoined by law. By recurring to the St. 1810, Sec. 
34, Art. 13, it will be seen that the only complete returns provided 
for by law, must be completed between the months of May and 
August, and consequently before the fall reviews commence. 

To persons at all conversant with military matters it is unneces- 
sary to remark, that the Brigade Major has the custody of all 
records belonging to the brigade, and is the agent through whom 
the Brigadier General would act in making a return. The objec- 
tion that these returns would contain only the names of the platoon 
officers is unfounded in fact, and even if true, would not create the 
embarrassment supposed, as with their rosters before them both 
the Brigade Inspectors and the Adjutant Creneral would £uid no 
difficulty in making a return of the field officers. 

The discussion has hitherto been conducted as if a meaning 
were now for the first time to be applied to the Constitution.— 
There remains however for consideration one other question, 
scarcely less important than any of the preceding. What has been 
the practical construction which . this instrument has received ? — 
An argument drawn from this source must always have great weight 
and when there has been a uniform and unequivocal practice it 
comes with the controling power of authority. 

An instrument the subject of which has wide and various rela-^ 
tions, however carefully drawn, will contain doubtful expressions,, 
and the existence of these in our Constitution and laws occasions 
a great portion of the labors of the judges of our Courts, and 
gives rise to the^ most interesting and perplexing discussions in our 
halls of legislation. Of all the modes of settling these questions^ 
the contemporaneous and continual exposition which a statute or 
constitution has received by the legislation and practice which has 
obtained under it, is the most decisive and satisfactory. Especially 
is this true when there are conflicting claims to the exercise of the 
same powers of government. Where one of the parties asserts a 
right and exercises for any considerab e time the right which it 
claims, and the other, with a full kncwledge of all the facts, 
acquiesces, it is considered as fixing a lefinite limit to their pow- 
ers. This has been made the basis of many of the decisions of 
the Supreme Court of the United States in their interpretation o^ 



th^ Constitution. In 1 Cranch 299, they decided that ''ti conteitl- 
poraneous exposition of the Constitution practised and acquiesced 
under for a series of years fixes the construction, and the Court 
will not shake or control it." When the claim was set up that the 
Judges of the Supreme Court had no right to sit as Circuit Judges, 
Judge Patterson said, ** To this objection, which is of recent date, 
it is sufficient to observe, that practice and acquiescence under it 
for a period of several years, commencing with the organization of 
the judicial system, affords an irresistible answer, and indeed fixed 
the construction." * * * «« This practical exposition is too 
strong and obstinate to be shaken or controlled. Of course the 
question is at rest, and ought not now to be disturbed." 

This exposition is justly considered in New England as decisive 
in favor of her views in relation to the Tariff, the Bank, and Inter- 
nal Improvements, and yet to none of these does it apply with such 
decisive force, as to the question of the relative powers of the 
General and State Governments over the Militia. The considera- 
tion of this question brings me to the second general proposition, 
in which it was proposed to show: > 

II. That all the objections alleged against the proposed bill 
are applicable to various laws of (jongress and of this Common- 
wealth, which have nevertheless always had a full operation and 
their constitutionality has never been questioned. 

In treating of this head I shall, at hazard of some repetition and 
of appearing to be unnecessarily prolix, enumerate the several 
objections in the order in which they appear in the Message, and 
follow this enumeration by a statement of the practice of Congress 
and our Legislature in relation to the same subjects. 

Objection 1 . The people of the United States by the Constitu- 
tion conferred upon Congress a general and supreme authority 
over the whole subject of the Militia, reserving to the States 
merely the subordinate power of choosing the officers and training 
the militia according to the discipline prescribed by Congress. — 
So exclusive is this authority, that if Congress should neglect to 
exercise the powers conferred by the Constitution, the several 
States could not organize any military force. 

It results necessarily from these positions, that from the adop- 
tion of the Constitution of the United States to the organization 
of the militia by act of Congress, there could have been no Militia 
in the United States; and that a State law for any other purpose, 
than providing for the choice of officers, and training according to 
the prescribed discipline would be unconstitutional. 

Practice. The Constitution went into operation in March, 1789 
. — Congress passed no act for organizing the Militia unti] May 8, 
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1793, but they did prior to that, viz. May 2, 1792, provide for 
calling out the Militia, recognizing their organization under Stat^* 
authority as valid. The several States during all this time main- 
tained a Militia organized wholly under their own laws; and 
although the Legislature of this Commonwealth, on the 22d day . 
of June, 1793, passed a law adopting most of the provisions of the 
act of Congress, yet the reasons for its enactment, as stated in the 
preamble, were, not that their authority had ceased, but ** because 
the laws of the Commonwealth" upon the subject **have become 
too complicated for practical use." By the same law. Section 29, 
the system of discipline prescribed by Congress is adopted ** except 
such deviations from said rules, as may be necessary by the requi- 
sitions of this act, and some other unavoidable circumstances."* 

If the several States possess only the limited powers above sup- 
posed. Congress could not confer upon them any power in relation 
to any other part of the same subject. They have however con-^ 
fided the whole subject so completely to the control of the State 
authorities, that a law of the United States in relation to the Mili- 
tia is not regarded as in operation (whether correctly or not, has? 
no reference to the present question) until it has been adopted 
by the State Legislature. 

Obj. 2. Congress having provided for an organization of the 
Militia into Divisions, Brigades, Regiments, Battalions and Com- 
panies, has impliedly enacted that the whole Militia shall be organ- 
ized upon the same plan — and therefore the organization by the 
bill of separate Battalions not belonging to any Regiment, is 
unconstitutional. 

Practice. By the act of 1793 — substantially retained in that of 
1810 now in force, provision is made for forming and organizing 
separate Battalions of Cavalry and Artillery. There is nothing in 
any of the acts of Congress, which so far as the - objection now 
under consideration is concerned, makes any distinction between 
this species of force and any other portion of the Militia. The 
reservation in the 12th Section of the act of May 3, 1792, has 
reference solely to corps then in existence. The law of March 6, 
1810, Section 16th, provides that all Companies raised at large and 
not annexed to any Regiment shall be subject to the order of the 
commanding officer of the Brigade. The law of October 19, 1814, 
Section 2d, provides for the appointment of a surgeon where there 
are two or more companies of infantry ox riflemen not annexed to 
any Regiment. It should be borne in mind that since the act of 
Congress of April 20, 1816, this objection has no foundation. 

* See page 16th of this pamphlet for further instances of deviation. 



Obj. 3d. The separate 6rganization of the light-infantry, grena- 
diers and riflemen is inconsitent with that paovision of the law of 
the United States, which requires, that out of the Militia enrolled, 
there shall be formed at least one company of grenadiers, light- 
infantry or riflemen. 

Practice. The only legislation upon this subject by our Com- 
monwealth has been to enact, by Statute of 1810, Section 16, 
(there was a similar provision in Statute of 1793) that ''at all 
parades of regiments, the companies commanded by the two senior 
captains shall act as light-infantry, except where companies of light- 
infantry, grenadiers or riflemen are annexed to the regiment." 
If this is a sufficient compliance with the act of Congress, then 
there will be no difficulty in conforming to it, after the volunteer 
companies are detached from the regiment. 

By act of 1793, Sec. 29, it is enacted "that the Cavalry, Artil- 
lery, and other corps raised at large, shall be reviewed and inspect- 
ed, either with the Regiments and Battalions or hy themselves as 
shall be odered.'' The Statute of 1814 already quoted recognizes 
the existence of this species of force not attached to any regiment. 

Obj. 4. The bill virtually annuls the provisions of the act of 
Congress for disciplining the Militia so far as respects the standing 
companies. It was the intent of the act, that all who belong to 
the Militia should be actually taught the discipline prescribed by 
Congress, and this cannot be done after the trainings are abolished. 

Practice. There has always existed in this Cfommonwealth a 
class of Militia called conditional exempts. They are enrolled, 
are liable to be called into service, and have a right to vote at the 
election of officers. The only duty required of them is, to carry 
or send their arms to be inspected on the first Tuesday of May. 
This class was recently enlarged by a statute which received the 
approbation of the present Governor. It embraces all between 
the ages of 30 and 45, together with many others. The present 
bill at the most, only extends the number of conditional exempts 
so as to embrace all the members of the standing companies, 
instead of those of a certain age. 

Obj . 5. The bill most directly contravenes the provisions of the act 
of 1792. in relation to the office and duties of the Brigade Inspec- 
tor. 1 . By depriving him of the opportunity of annually inspect- 
ing, manoBUvering and introducing the discipline prescribed by 
Congress among all the troops. 2. As a consequence putting it 
out of his power to make the annual returns required by the act, to 
the Adjutant Creneral, who is thereby disabled from making his 
annual return of the state of the Militia to the Crovernor of the 
Commonwealth and the President of the United States. 



Practice By the act of June 22, 1793, which coiitinuecl lit 
force till March 6, 1810, the Militia were not required to meet in 
regiment or battalion, or to be inspected by the Brigade Inspector 
oflener than once in two years. The only requisition for a return 
found in our laws is in the St. 1810, Sec. 34, Art. 13, and this, as 
is before remarked, is based upon the May inspection. The reader 
id referred to page 18 for further remarks upon this objection. 

Such has been the practical construction which has been given to 
the act of Congress. Even if no other answer could be given I think 
this practice is in itself a sufficient answer to the constitutional objec- 
tions of the Message. Why may I not apply to each of them the em- 
phatic language of Judge Patterson ? ''It is sufficient to observe that 
practice and acquiescence under it for a period of several years, 
commencing with the organization of the system, affi)rds an irre- 
sistible answer. This practical exposition is too strong and obsti- 
nate to be shaken or controlled. Of course the question is at 
rest." Do not these repeated precedents, and this continued prac- 
tice, apply to this subject with a convincing power ? Surely, if 
there is ever a time, when doubts and cavils upon the subject of 
long excercised right can be of no avail, then is this question 
already settled — and perhaps it would be wiser and better to exer- 
cise in our discretion the powers which have been repeatedly set- 
tled to belong to us, in the only way such a question can ever be 
settled, than to maintain a perpetual conflict as to the justice of the 
decisions. 

Connected with these constitutional objections, are two others 
which deserve some consideration. It is said that in none of the 
acts of Congress is there any provision for the command of a sep* 
wraie battalion, that the State laws have only provided for the com- 
mand of separate battalions of cavalry and artillery, ajad that 
consequently the separate battalions of infantry provided for in 
the proposed law would be left without a commander. It is also 
said that the muskets in the State arsenals are too heavy for ligh^ 
infantry, and that there are not tents enough to meet the demands 
which would be occasioned by the bill. The failure to place the 
battalions of light troops on the same footing with the cavalry and 
artillery, was unquestionably an oversight on the part of those who 
prepared the bill. But the omission would neither have produced 
the consequences supposed by the Message, nor any other serious 
inconvenience. Granting that the law has made no provision for 
appointing a separate commander, yet when the battalion is assem- 
bled it will of course be under the command of the senior cap- 
tains, and as by the 16th Sec. of the Law of 1810, companies raised 
at large and not annexed to any regiment are subject to the order 
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of ihe "commancling dfficBr of the brigade, they would be suffi- 
ciently connected with the rest of the Militia and compelled to do 
their duty. But by the act of Congress of April 12, 1816, pro- 
vision is made for placing such a battalion under the command of 
a major, and by our law of Oct. 19, 1814, it is to have a surgeon. 
With the aid of these officers, these corps would have been able to 
perform their duties, until the Legislature should have seen fit to 
make further provision in their behalf. 

'the difficulty about the muskets and tents will be briefly des- 
patched. If the Adjutant General is required by the bill to fur- 
nish them, he was authorized to pledge the credit of the State for 
the sum required to purchase them. The amount of the objection 
growing out of the weight of the muskets in the arsenals of the 
State may be estimated from the fact, that at the last session of the 
Legislature a resolve was passed loaning some of these same mus- 
kets to a light-infantry company whose arms had been destroyed 
by fire.* Besides, as it was proposed by the bill that these light 
troops should constitute the entire active infantry of the State, it 
could be no injury to the service to arm them wrth muskets suita- 
ble for common infantry. The deficiency of tents is certainly but 
a trifling matter. The expense of supplying the requisite number 
would have been saved ten times over, by the operation of the 
proposed bill for a single year. 

The controversy in regard to the proposed bill turns merely 
upon its constitutionality. Whatever might have been the opinion 
of his Excellency in regard to its expediency, he would hardly 
have returned the bill simply on that account. But as he is pleas- 
ed to state in his Message ''that the certain operation of the pro- 
posed law would be, a total disorganization of all the corps of 
stfuiding infantry for want of officers, and of the light companies 
for want of members,'' it seems necessasary that something should 
be said in defence of its expediency. This brings me to a con- 
sideration of the third general head, under which I propose to 
show — 

III. That the proposed law would not only have relieved the 
Commonwealth from an oppressive and useless tax, but would have 
rendered both the standing and independent companies more 
respectable and efficient than they are under the present organiza- 
tion. 

Under this head I shall endeavor to present a compendium of 
the reasons stated in the Legislature in favor of the proposed law. 

* Resolve of March 8th, 1833, on petition of Chauncy Hastings and 
others. 
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The expediency of ever attempting, to the extent provided for 
by the act of 1792, to discipline the whole Militia, may well be 
questioned. It was the opinion of many eminent men, and of Gen. 
Hamilton among others, that it would be better to organize the 
whole and discipline a part. His views are found in the 29th No. 
of the Federalist, and are so applicable to the present discussion 
that I shall quote them at length. 

" The project of disciplining the whole Militia, is as futile as it 
would be injurious, if it were capable of being carried into execu- 
tion. A tolerable expertness in military movements, is a business 
that requires time and practice. It is not a day, nor a week nor 
even a month that will suffice for the attainment of it. To oblige 
the great body of the yeomanry, and of the other classes of the 
citizens to be under arms for the purpose of going through mili- 
tary exercises and evolutions, as often as might be necessary to 
acquire the degree of perfection which would entitle them to the 
character of a well regulated Militia, would be a real grievance 
to the people, and a serious public inconvenience and loss. It would 
form an annual deduction from the productive labor of the country, 
to an amount which, calculating upon the present numbers of the 
people, would not fall far short of a million of pounds. To attempt 
a thing which would abridge the mass of labor and industry to so 
considerable an extent,, would be unwise; and the experiment, if 
made, could not succeed, because it would not long foe endured. 
Little more can reasonably be arrived at, with respect to the peo- 
ple at large, than to have them properly armed and equipped ; and 
in order to see that this be not neglected, it will be necessary to 
assemble them once or twice in the course of a year." 

'• But though the scheme of disciplining the whole nation must 
be abandoned as mischievous or impracticable ; yet it is a matter 
of the utmost importance, that a well digested plan should, as soon 
as possible, foe adopted for the proper establishment of the Militia. 
The attention of the government ought particularly to be directed 
to the formation of a select corps of moderate size, upon such 
principles as will really fit it for service in case of need. By thu« 
circumscribing the plan, it will be possible to have an excellent 
body of well trained Militia, ready to take the field whenever the 
defence of the State shall require it. This will not only lessen the 
call for military establishments; but if circumstances should at any 
time oblige the government to form an army of any magnitude, 
that army can never be formidable to the liberties of the people, 
while there is a large body of citizens, little if at all inferior to 
them in discipline and the use of arms, who stand ready to defend 
their own rights and those of their fellow citizens. This appears 
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to me the only substitute that can be devised for a standing army ; 
and the best possible security against it if it should exist."* 

Although Congress in 1792, when they proceeded to enact reg- 
ulations for the organization and discipline of the Militia, did not 
provide for a classification upon the principles above mentioned, 
yet it must be borne in mind, that there were then many reasons 
for maintaining a numerous force in a state of discipline which do 
Hot now exist. Our population was comparatively small. Our 
government was untried and unsettled. A powerful Indian foe 
threatened us with incessant hostility, and in Europe the volcano 
of the French revolution was about bursting forth. Under these 
circumstances, a large military force prepared for immediate ser- 
vice was indispensable. But as our population and resources in- 
creased, our institutions became stronger from time and habit, the 
Indian force dwindled into insignificance, and a general peace pre- 
vailed in Europe, the necessity for such a force ceased to exist, 
while at the same time the numbers of the Mijitia were constantly 
augmenting. In this respect the country outgrew its institutions. 
The proper remedy would have been either to diminish the term of 
service, or to require only a select number of those enrolled to be 
disciplined ; and this reform ought properly to have originated with 
the General Government. A very different course has been pur- 
sued in this Commonwealth, and it has produced a most disastrous 
effect upon the spirit and efficiency of the Militia. The favorite 
measure has been to increase the number of exempts, and as might 
have been expected, this privilege has been mainly enjoyed by the 
more wealthy and intelligent portion of the community. IVIany of 
those who could not obtain exemption in this way have obtain- 
ed commissions, chiefly in the staff, and afler enjoying for a 
short time the display and authority afforded by their stations, 
have obtained a discharge, and been ever afterwards freed from 
military duty. As service in the standing companies thus became 
iricsome and less reputable, the few who possessed any military 
spirit have joined themselves to the volunteer corps, where alone 
they could expect to find either improvement or satisfaction. The 
effect has been to fill the ranks of the standing companies almost 
exclusively with those who have comparatively little at stake in the 
institutions of our country, and a feeling of discouragement and 
disgust, joined with a strong sense of injustice and a spirit of 
insubordination, are generally, if not universally prevalent. How- 



• The general views taken in the above extract have been recently illus- 
trated and enforced with great research and ability, in a series of numbers 
published ip the Franklin Freeman, 
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ever much we may censure this spirit, we can not be surprised at 
its existence. It results naturally from the spirit of our institutions. 
The military force is as much required to protect the property as 
the personal rights of our citizens, and it is not easy to give a sat- 
isfactory reason why the charge of protecting both should not be 
borne like other charges. But when the poor man sees that he ia 
subjected, year after year, to a burden which it is seriously incon- 
venient for him to bear, from all participation in which those who 
are distinguished for wealth or advantages are exempt, he can have 
but little of the spirit of the Revolution in him, if he be not keenly 
alive to the injustice of laws which operate with such partiality. 
These causes, with others, have reduced our standing companies 
to a very low state. There is but little military spirit or knowledge 
among any of them, and many have for years refused to elect any 
as officers who would accept a commission. They feel, and feel 
truly, that when they appear on duty they are regarded as objects 
of derision and ridicule by the numerous spectators, who though 
they are themselves exempted from duty, make it a point to attend 
these meetings. So complete is the prostration of all spirit and 
discipline among these standing companies, that I do but repeat 
the language of every officer with whom I have conversed on this 
subject, who now holds or has recently held a commission, when I 
say that these trainings are of no use whatever. Unhappily they 
are not without their evil influence. They tend in no slight degree 
to foster an opinion among a numerous portion of our citizens, that 
they are not as much favored by the law as others are, and thus to 
produce in their minds an alienation from their government. They 
present the most alarming temptations to intemperance, tempations 
which are aggravated by the circumstance, that the greater number 
of those upon the field are spectators, who are more liable to fall 
into excess than they would be, if they were under the restraint of 
military discipline. It is not in Massachusetts alone that this evil 
is felt. Complaints of a similar kind are frequent and loud in other 
States, and within a year Pennsylvania, Maine and New Hamp- 
shire have either passed, or had under discussion laws similar to 
the one proposed. 

They who were in favor of the proposed bill hoped and expected 
that it would have produced a beneficial change. They thought 
that if the ordinary duties of the great bulk of the Militia were 
confined to an annual meeting for the inspection of arms, there 
would be no necessity for the present large class of exempts; that 
the inducements to get rid of the duty would be so small that the 
Militia rolls would contain, as they ought, the efficient and moral 
force of the State, and the service would be considered much more 
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yespectable than it now is. It was further thought, that when it 
^as known that the duty would be nominal, except when the exi- 
gences of the country required action, and that then the service 
would be both useful and honorable, there would be no diffi- 
culty in inducing men of intelligence and weight of character to 
accept and retain commissions. It would be difficult to suggeet a 
reason why, under such circumstances, one would not as readily 
be an officer as a private. It was confidently expected also that 
there would be found, particularly among the young, many active 
spirits who would be pleased with the performance of military duty, 
especially if they could be united with others of congenial dispo- 
sitions. It was thought that a sufficient number of such persons 
could be obtained to furnish a volunteer force large enough to meet 
any sudden emergency, and upon the occurrence or anticipation of 
any great danger, the standing companies could be put into train- 
ing. Under the excitement of such an emergency they woukL 
learn more in two weeks than they now know, after serving from 
eighteen to forty-five years of €ige. To encourage the formation 
of these corps, they were to be exempt from a poll tax and to be 
furnished with arms and tents. As the number required is not 
large, (from 5000 to 10,000 would be amply sufficient) these 
inducements were considered sufficient to bring into the field aU 
that were wanted. It was however distinctly stated in the debate, 
Ihat if these inducements proved inadequate, further encourage- 
ment should be given. There can be nordoubt that such a course 
would be more economical than the present system. 

In favor of these views was found the general testimony offhose 
ivho had been through the various grades of service, and who there- 
fore may be presumed to have had the best means of judging of the 
practical operation of the law; and without detracting from the merits 
of the distinguished gentlemen who opposed the bill, it may be ob- 
served, that their practical acquaintance with the present system 
was less than that of those who advocated the proposed law. The 
passage of the bill would undoubtedly have rendered necessary 
some changes in tire present arrangement of the Militia. It 
might have been necessary to have disbanded some indepen- 
dent companies, which were inconveniently situated, and the 
entire system would probably have needed some modification. Sot 
his Excellency could not have meant, that the trouble of deingtbis 
should be put in competion with the objects of the bill. He has 
never shrunk from labor himself, and the expense of an additional 
meeting of the Council would have been as nothing in compaidson 
with the inunense saving which would have jpesulted from the pus- 
sage of the law. 
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I have thus gone through with the difTerent heads, proposed in 
the commencement of this discussion. I have said in the outset 
that this is a subject of great importance. Considered merely in 
a pecuniary view, the proposed bill was a more important measure 
than any which has been under the consideration of the Legisla- 
ture for years. Its effect, if it had become a law, would have been 
to relieve the people from a tax of at least one hundred thousand 
dollars annually — and this burden, as before remarked, now falls 
almost exclusively upon that portion of the community the least 
able to bear it. Nor dp the general considerations embraced in the 
Message lose any of their importance from the time and circum- 
stances in which they are brought before the public. At the pres- 
ent time, when the unjustifiable conduct of South Carolina ha» 
excited our fears lest a single state should have power to dissolve 
the Union, and as a consequence, produced a strong disposition 
to strengthen the hands of the general government in every con- 
stitutional and legitimate way, we are in some danger of running 
into excess in this direction and establishing precedents, which 
may be used hereafter to restrain us from the exercise of our 
rights. Such may be the effect of the disclaimer, on the part 
of our Executive, of the right to powers over the Militia, which 
have been long exercised by the States, in accordance with 
the opinions of our most distinguished constitutioiial lawyers.^ 
By the Constitution of the United States, the States are prohib- 
ited from keeping troops in time of peace. If they have no more 
power over the Militia than is admitted by the Message, they are 
without any means for the forcible. protection of their privileges. 
And if the time should ever come, which I trust never will come, 
but which the diversified interests of our extensive and constantly 
extending country may bring about, when any unconstitutional and 
oppressive measures, bearing with peculiar severity upon this 
Commonwealth, should be resolved upon by the General Govern- 
ment, there would remain for us no means of forcible resistance 
but our Militia. In such an event, it would be not only a source 
of embarrassment but mortification to discover, that without any 
necessity, without even a request made, we had, of our own mere 
motion, yielded all that control over this force which would be of 
any avail for the assertion and protection of our constitutional 
rights. 

* Every reader of the Federalist must have been struck with the frequen- 
cy with which the possession of this force by the States is urged as a com- 
plete protection against q^r encroachments of the General Government. 
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Erratum. 
Page 13, for establishing read weakening. 
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APPENDIX. 



AN ACT 



In further addition to an Act for Regulating, Governing, and Training the 

Militia of this Commonwealth. 

Sec. 1. Be it enacted by the Senate and House of Representcdives in General 
Court assembled^ and by the authority of the same^ That so much of the several 
Acts for Regulating, Governing and Traiuing the Militia of this Common- 
wealth, as requires that the Commanding Officers of the several Companies 
of the Militia of this Commonwealth shall parade their respective Compa- 
nies for company discipline on any other day except that of the annual 
inspection in May ; and so much of said several Acts as requires the Com- 
manding Officers of Divisions, Brigades, Regiments or separate Battalions 
to assemble, or order the assembling of their respective commands, or any 
portion thereof, for review and inspection, or for drilling the Officers, non- 
commissioned Officers and Musicians of any Regiment or separate Battal- 
ion, once in each year ; also so much of said several Acts as provides for 
the re-payment from the town Tresury of the several towns in this Com- 
monwealth, of the amount of the poll taxes assessed upon and paid by 
those who are enrolled in the Militia, and perform certain duties therein ; 
and also so much thereof as requires the Selectmen of each town in the 
Commonwealth to furnish blank cartridges, to be used at the reviews, by 
the Militia of their respective towns be, and the same are, so far as respects 
the standing companies of Infantry in this Commonwealth, hereby repealed. 

Sec 2. Be iijurther enacted^ That the several volunteer companies of 
Light Infantry, Riflemen and Grenadiers, in each Division of the Militia of 
this Commonwealth, shall be organized as speedily as may be, by the Com- 
mander in Chief, with the advice pf the Council, into Regiments or sepa- 
rate Battalions, and the same duties shall be required of, and the same 
privileges shall be allowed to all the volunteer companies of Cavalry, 
Artillery, Light Infantry, Riflemen and (jfrenadiers, as are now by law 
required of, and allowed to such volunteer corps of the Militia generally. 

Sec 3. Be it further enacted^ That it shall be the duty of the Adjutant 
Greneral of the Militia of this Commonwealth, to furnish from the Arsenals 
of this Commonwealth, or otherwise, to each volunteer company of Light 
Infantry, Riflemen and Grenadiers, who shall apply for the same, sufficient 
Tents and Camp Equipage, and a sufficient number of Muskets and Bayo- 
nets, or Rifles, to supply each non-commissioned officer and private there- 
in, under such regulations and restrictions, as to the preservation and secu- 
rity of the same, as the Governor and Council shall prescribe. 

Sec 4. Be it further enxictedf That in lieu pf the compensation hereto- 
fore allowed to the several Staff Officers, herein after mentioned, there 
shall be annually allowed and paid to the said Officers respectively, as a 
full compensation of the services required of them, the following sums, 
viz : to each Brigade Major and Inspector, the sum of twenty dollars ; to 
the senior Aid-de-Camp of each Major General, twelve dollars ; to the 
Adjutant of each Regiment of Infantry, ten dollars ; to the Adjutant of 
each Regiment of Cavalry, Artillery or Light Infantry, Riflemen and Gren- 
adiers, twenty dollai-s; and to the Adjutant of each separate Battalion of 
Cavalry, Artillery, or Light Infantry, Riflemen or Grenadiers, twelve 
dollars, to be paid out of the Treasury of this Commonwealth. 
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